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The environmental Protection Agency (ePA) and 
the Army Corps of engineers released an inter-

pretive rule1 narrowing an important Clean Water 
Act (CWA) exemption for agricultural activities. It 
was released at the same time they released their 
proposed “waters of the U.S.” rule that would greatly 
expand the waters the federal government can regu-
late under the CWA.

by publishing an interpretive rule instead of a 
substantive rule (i.e., legislative rule),2 the agencies 
did not obtain public feedback before issuing their 
interpretive rule. Instead, they immediately imple-
mented their policies without giving farmers and 
ranchers proper notice. by improperly classifying 
this substantive and binding rule as an interpretive 
rule, they have attempted to do an end run around 
the regulatory process.

What Is an Interpretive Rule?
most rules are considered substantive or legisla-

tive rules that have the force of law, create new duties 
on regulated entities, and must first go through a 
public notice and comment process.3 However, there 
are exceptions to such requirements, such as with 
interpretive rules. An agency can issue an interpre-
tive rule to “interpret” existing regulations. Unlike 

legislative rules, these actions do not require a 
notice-and-comment period.

Furthermore, an interpretative rule does not 
have the force of law.4 The U.S. Supreme Court has 
noted that interpretive rules do not “effect a sub-
stantive change in regulations.”5 Additionally, an 
interpretive rule should “only remind[] affected 
parties of existing duties.”6

What Does This Interpretive Rule Do?
Generally, property owners must secure a CWA 

Section 404 permit when they discharge dredged 
material (material excavated or dredged from 
waters of the U.S.) or fill material (“material placed 
in waters such that dry land replaces water—or a 
portion thereof—or the water’s bottom elevation 
changes”7) into a “water of the U.S.” An exemption 
from this permitting requirement currently exists 
for “normal farming” activities.

Under this normal farming exemption, dredge-
and-fill permits are not required when the discharge 
into a covered water is “from normal farming, sil-
viculture, and ranching activities such as plowing, 
seeding, cultivating, minor drainage, harvesting for 
the production of food, fiber, and forest products, or 
upland soil and water conservation practices.”8

The interpretive rule, along with an accompany-
ing memorandum of understanding (moU)9 among 
the ePA, the Corps, and the U.S. Department of Agri-
culture (USDA), has identified 56 Natural resources 
Conservation Service (NrCS) conservation practic-
es10 that fall under this normal farming exemption.

The problem is that many, if not all, of the 56 
NrCS practices would already have been covered by 
the existing normal farming exemption. by indicat-
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ing that only 56 practices fall under this exemption, 
such as building a fence and grazing cattle, it sug-
gests that the other 100 or so NrCS practices,11 such 
as water wells and sprinkler systems would not fall 
under the exemption. In addition, the 56 practices 
would be exempted only if farmers and ranchers 
meet detailed conservation standards.

Why Is This Interpretive Rule Improperly 
Classified as an Interpretive Rule?

The interpretive rule makes substantive changes 
to existing regulations and creates binding new obli-
gations on farmers and ranchers. Specifically, it:

 ■ Excludes conservation practices. The exclu-
sion of more than 100 NrCS conservation practic-
es from the normal farming exemption was a sub-

stantive decision that will have a major impact on 
farmers and ranchers. A practice, such as water 
wells, that was already likely exempted is now not 
exempt and could subject farmers and ranchers 
to Section 404 permitting requirements.

 ■ Places conditions on the 56 exempted conser-
vation practices. Nothing in the Clean Water Act 
statute or regulations exempts the 56 conservation 
practices only if farmers and ranchers meet NrCS 
technical standards. Yet the interpretive rule cre-
ates this clear, new mandate that to be exempt the 

“activities [56 conservation practices] must also be 
implemented in conformance with NrCS techni-
cal standards.”12 even common and critical farm-
ing and ranching activities that are performed 
unrelated to conservation, such as building a fence, 
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could be subject to Section 404 permit require-
ments (and CWA penalties) if a farmer or rancher 
does not meet the NrCS technical standards.

These conditions also use the CWA to make volun-
tary standards coercive. Currently, many farmers 
and ranchers voluntarily meet NrCS standards. 
Practically speaking under the new interpretive 
rule, though, many farmers and ranchers will not 
want to risk being required to secure a Section 
404 permit and, as a result, will likely feel com-
pelled to meet the technical standards for the 56 
conservation practices. Since many of the practic-
es are common and necessary farming activities, 
farmers will not be able to easily avoid the NrCS 
technical standards. For practices that may not 
be as common, but are primarily for conservation, 
farmers and ranchers will now have a major disin-
centive to not participate in these practices.

 ■ Appears to give NRCS an enforcement role. 
Nothing in existing law states that the NrCS has 
any enforcement role connected to the CWA, but 
the interpretive rule and moU appear to make a 
major substantive change by creating such a role. 
The moU explains:

Where NrCS is supplying the technical assis-
tance for a particular conservation activity, the 
agency has the lead responsibility to work with 
landowners and managers to ensure that prac-
tices are applied in accordance with standards 
and to address and correct issues that may arise 
regarding the consistency of a particular project 
with conservation practice standards. Where 
NrCS is not providing technical assistance, the 
landowner has the responsibility to ensure that 
implementation of the conservation practice is 
in accordance with the applicable NrCS con-
servation practice standard. even where NrCS 
is not providing technical assistance, the agency 
plays an important role in helping to respond to 
issues that may arise regarding project specific 
conformance with conservation practice stan-

dards. ePA and the Corps are responsible for 
responding to project specific issues that may 
arise associated with compliance with section 
404(f), including concerns that are raised by 
states or federally recognized tribes.13

While enforcement roles are not clearly and fully 
defined, the NrCS will ensure that farmers and 
ranchers are meeting conservation standards when 
the agency is providing technical assistance. The 
NrCS also will play some type of role even when 
not providing technical assistance. Logically, the 
NrCS would be best-suited to understand whether 
farmers and ranchers are meeting NrCS conserva-
tion standards. If the ePA and the Corps made such 
a determination regarding compliance with anoth-
er agency’s requirements, that would likely not be 
authorized by law (or appropriate).

What Should Be Done?
The agencies should withdraw the rule entirely 

because they should not be narrowing the exemp-
tions that exist for normal farming activities through 
any type of rule. most likely, Congress will need to 
take action to prohibit implementation of this prob-
lematic interpretive rule.

If the ePA and the Corps intend to move for-
ward with the substance of the interpretive rule, 
they should withdraw the interpretive rule and go 
through the proper notice and comment rulemaking 
process. Any such changes should be made in a leg-
islative rule. Farmers and ranchers would then have 
some voice in the process.14

Conclusion
The ePA and the Corps are improperly making 

major substantive decisions in an interpretive rule 
that creates out of nowhere new and significant 
requirements on farmers and ranchers. Their pol-
icy choices are problematic enough, but the legiti-
macy of the process is also in question. If they had 
followed the law, the ePA and Corps would have 
received important feedback that would have clearly 
indicated that their interpretive rule was misguided.
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